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Passed by Shri. Akhilesh Kumar, Commissioner (Appeals)

Arising out of Order-in-Original No 08/D/GNR/DK/2020-21 dated 05.05.2020 issued by Deputy

Commiissioner,Preventive Section, Central GST, Gandhinagar

ardieresat = w9 vd war Name & Address of the Appellant / Respondent

M/s Suvik Electronics Private Limited, Plot No. 102/A, GIDC Engineering Estate, Sector-
28, Gandhinagar.
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Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944, may
appeal or revision application, as the one may be against such order, to the appropriate authority
ollowing way .
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on application to Government of India :

S JTE e ARfEE, 1994 B gy ST A IO T HEE @ aR H QT 9N B IR B W WS
v T oRER sRfm Wi, wRa e, RE e, o el e, s do s dee e, 9y R
B 3 Sl =@fdy

A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
y of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
b to sub-section (1) of Section-35 ibid :
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

anothér factory or from one warehouse to another during the course of processing of the geods in a
warehpuse or in storage whether in a factory or in a warghouse.

(b)

In case of rebate of duty of excise on goods exported to any country or territory outside India of

on exgisable material used in the manufacture of the goods which are exported to any country or
territofy outside India. '
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In cage of rebate of duty of excise on goods exported to any country or territory ocutside India of

on ex
or tern
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In cas

Lisable material used in the manufacture of the goods which are exported to any country
tory outside India.
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e of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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of any duty allowed to be utilized towards payment of excise duty on final products under

the prpvisions of this Act or the Rules made there under and such order is passed by the
Comnilissioner (Appeals) on or after, the date appoirlted under Sec.109 of the Finance (No.2)
Act, 1998.
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The alpove application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order

sough
of the

| to be appealed against is communicated and sha!l be accompanied by two copies each
OlO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan

evidenging payment of prescribed fee as prescribed under Section 35-EE of CEA, 1844, under

Major

fefaar

Head of Account.
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The rejision application shall be accompanied by a fee of Rs.200/- where the amount involved
is Rupges One Lac or less and Rs.1,000/- where the amount invelved is more than Rupees One

Lac.
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Appeal to Cusfom, Excise, & Service Tax Appellate Tribunal.
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Under

Bection 112 of CGST act 2017 an appeal lies to :-
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To the|west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" flodr,Bahumali Bhawan Asarwa,Girdhar Nagar, Ahmedabad - 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.

The appeal to the Appellate Tribunal shall be filed in guadruplicate in form EA-3 as prescribed

under
which

Rule 6 of Central Excise{Appeal} Rules, 2001 and shall be accompanied against (one
gt least should be accompanied by a fee of Rs.1,000/-, Rs.5.000/- and Rs.10,000/- where

amouny of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respecively in the form of crossed bank draft in favour of Asstt, Registar of a branch of any

nomin

e public sector bank of the place where the bemch of any nominate pubtic sector bank of

the plage where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.Q. should be paid in
the aforesaid manner not withstanding the faast that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, is filled to avoid scripteria work if
excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item of the
court fee Act, 1975 as amended.

(5) sﬂmﬁm@ﬁnmﬁaﬁﬁwmmﬁmﬁﬁsﬂwﬂwmwﬁamméﬁmw,
B SR 6w UF Ay andiera smniiew (SRl frm, 102 W AR §

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1882,
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For an appea! to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the
Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit amount
shall not exceed Rs.10 Crores. It may be noted that the pre-depasit is a mandatory condition for

filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Saction 83
. & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall inciude:

(Ixx) amount determined under Section 11 D:
(Ixxiy amount of erroneous Cenvat Credit taken:
(Ixxii) amount payable under Rule 6 of the Cenvat Credit Rules.
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B(1) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute”

Il. Any person aggrieved by an Order-In-Appeal issued under the Centrai Goods and Services
Tax Acl,2017/Integrated Goods and Services Tax Act, 2017/ Goods and Services Tax{Compensation to
states) [Act, 2017 may file an appeal before the appeliate tribunal whenever it is constituted within three
monthg from the president or the state president enter office,
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ORDER-IN-APPEAL

M/s. Suvik Electronics Pvt. Ltd., Plot No.162/A, GIDC Engineering Estate,
b, Gandhinagar (hereinafier referred to as “appellant’) has filed the present appeal
Drder-in-Original No. 08/D/GNR/DK/2020-2021 dated 05.05.2020 (hereinatter
o as ‘impugned order’) passed by the Deputy Commissioner, Preventive Section,
3ST & Central Excise, Gandhinagar Commissionerate (hereinafter referred to as

ting authority’) .

The facts of the case, in brief, are that the appellant is engaged in the
ure of Uninterruptible Power Supply System, Isolation Transformer, AC Drive,
le Energy Solar Home System & Parts thereof fatling under Chapter sub-heading
8543 and Automatic Servo Controlled Voltage Regulator and Spares falling under
sub-heading 9032 of the First Schedule to the Central Excise Tanff Act, 1985

fer referred to as ‘CETA’) and was holding Central Excise Registration

No.AADICS0866JXMO001.

2(ii).
Asstt. Cq

The appellant vide its letter no. SE/EXC/05 dated 21.08.2009 intimated the

bmmissioner of erstwhile Central Excise, Gandhinagar that as per judgement of

Larger Tnch of Hon’ble Tribunal in case of M/s, ABB Ltd., they shall take cenvat credit of

service

01.01.20
Superintg
availed ¢
dated 28
Larger B
Departm
Karnatald
outward

was neit

x paid on outward GTA (Transport of Goods by Road) for the period from
D5 to 31.03.2009. They further vide their letter dated 25.09.2009 (addressed to the
tndent of erstwhile Central Excise, AR-III, Gandhinagar) conveyed that they had
envat credit 1o the tune of Rs.7,75,391/- (including Cess) vide RG23A Pt.II entries
08.2009. [t was found that the Department has not accepted the judgement of the
ench of Tribunal in case of M/s. ABB l.td. and appeal had been filed by the
ent before Hon’ble High Court of Andhra Pradesh and the Hon’ble High Court of
2. It was further noticed that the availment of cenvat credit of service tax paid on

freight is a post removal activity from the place of removal i.e. factory gate which

ner used for any output service nor used for manufacture of their final product

directly ¢r indirectly. Thus, a Show Cause Notice (hersinafter referred to as ‘SCN’) dated

16.08.20
Rule 14

$ 0, was issued to the appellant proposing recovery of the said cenvat credit under

of the Cenvat Credit Rules, 2004 a!ongwit.p interest in terms of Rule 14 ibid.

Penalty gnder Rule15(2) of the Cenvat Credit Rules, 2004 read with Section 11AC of the

Central

2(iii).
the said

xcise Act, 1944 was also proposed to be imposed upon the appellant.

The adjudicating authority vide the impugned order confirmed the recovery of

cenvat credit alongwith interest and appropriated the amount of Rs.7,75,391/-

Cess) paid back by the appellant vide Debit Entry No. 759 dated 28.11.2011 made
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their RG 23A Part-Il Register. Penalty, equivalent to the availment of the said cenvat

bdit, was also imposed upon the appellant under the impugned order.

- Being aggrieved with the impugned order, the appellant has filed the present

peal on the following grounds :

(a) that the matter is directly covered by Supreme Court decision in the case of CCE,
Belgaum v/s. Vasavadatta Cements Ltd. reported in 2018(3)TMI 993-SC therefore
the confirmation of demand for theperiod prior to April-2008 is bad and required
to be set aside;

(b) that for the period post April-2008, the matter is directly covered by the Tribunal
decision in following matter:

Ultratech Cement Lid. v/s. CCE Kutch (Gandhidham) — 2019(2)TMI 1487
— CESTAT, Ahmedabacl.
Sanghi Indusiries Ltd. v/s. CCE Kutch (Gandhidham) — 2019(2)TMI 1488
— CESTAT, Ahmedabad,

(c) that since goods were sent by them on FOR destination (door delivery) basis, the
above decisions of Tribunal will apply even in post April-2008 situation. Thus for
both the period the matter is covered by precedent decisions,

(d) that reversal of credit without utilization has the effect as if the credit was not
taken. Therefore also demand would not survive;

(e) that since demand is not tenable, question of interest or penalty would not arise;

4] that penalty under Section 11AC can not be imposed as they have intimated
before and afier taking credit and the action of taking credit was based on legal
ground and decision of larger bench. Thus, the requirements of Section 114C are
not satisfied and penalty therefore can not be imposed.

Personal hearing in the matter was held on 19.01.2021. Shri S. J. Vyas,

[vocate, appeared for the appellant. He reiterated the submissions made in appeal

mg¢morandum. He further stated that their case is covered by judicial pronouncement for the

pe

5(1
. av
as
thq
G

an
(1

de
23

’aﬂ vd i'ien%\?

Fiod prior to 2008 and post. 2008 which are of binding in nature.

). I have carefully gone through the facts of the cases, the records/documents
hilable in the matter and the submissions made by the appellant in the appeal memorandum
well as at the time of personal hearing. The issue to be decided in this case is whether in
facts and circumstances of the case, the cenvat credit availed by the appellant on outward
A (Transport of Goods by Road) for the period from 01.01.2005 to 31.03.2009 is legal

i correct or not.

i). It is observed that the appellant had availed cenvat in question as per the
bision of the Larger Bench of Tribunal in case of M/s. ABB Ltd. reported at 2009(15)STR
Tri-LB) which held as under : -

“Cenvat credit of Service tax - Input service - Goods Transport Agency service - Outward
freight for transportation of final product from place of removal whether an input service -
Expression “activities relating to business” covers transportation upto customer’s place and
word “relating” widens scope - Credit not deniable relying on coverage of outward

EM
/}:;0' SEIN

transportation upto place of removal in_inclusive clause - No restriction on “activities
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refating to business” being related 1o main or essential activities - All activities relating to
business fall under input service - Inpui service not resiricted to services specified afier
expression “such as” as it is purely Hlustrative T Transportation of goods to customer’s
mises_is an activity relating to business and credit of Service tax thereon admissible -
Reles 2(1) and 3 of Cenvat Credit Rules, 2004. - We also note that transportation of goods 1o
cystomer's premises is an activity relating to business. It is an integral part of the business of
anufacturer to transport and deliver goods manufactured. If services like advertising,

mgrkel and research which are undertaken to attract a customer 10 buy goods of «
manufacturer are eligible to credit, services which ensure physical availability of goods to
thg customer ie. services for transportation should also be eligible to credit. [paras 1, 3, 4,

i34 13 14,15, 25]”

[Empha51s supplied]

I By relying on this decision of Larger Bench of the Tribunal, the appellant
intended fo avail the cenvat credit on the outward GTA (Transport of Goods by Road) for the
period fijom 01.01.2005 to 31.03.2009 and accordingly availed it on 28.08.2009 and
informed| the Department on 25.09.2009. However, the Department found that the said
decision pf Larger Bench of Tribunal has not been accepted by the Department and appeal
has been [filed against it before the Andhra Pradesh High Court and Karnataka High Court.
This led fhe Department to issue SCN which ultimatfly resulted into the confirmation of

demand and recovery with interest and imposition of penalty vide the impugned order.

S(iii). It is observed that the Rule 2(1) of the Cenvat Credit Rule, 2004 before
01.04.2008 read as under :

‘input service’ means any service, -

(i) used by a provider of taxable service for providing an output service, or

(i) used by the manufacturer, whether directly or indirectly, in or in relation to the
manufacture of final products and clearance of final products from the place of
removal

and includes services used in relation to setting up, modernization, renovation or repairs

of a factory, premises of provider of output service or an office relating io such fuciory

or premises, advertisement or sales, promotion, market research, slorage upto the place

of removal, procurement of inputs, activities relating to business, such as accounting,

auditing, financing, recruitment and quality control, coaching and training, compuier

networking, credit rating, share registry and security, inward transportation of inputs or

capital goods and outward transportation upto the place of removal,”

5(iv). W.e.f. 01.04.2008, vide Notification No. 10/2008-CE(NT) dated 01.03.2008,
the word§ “clearance of final products from the plac-e of removal” were substituted with

“clearande of final products upte the place of removal .

5(v). It is further observed that the Hon’ble Supreme Court of India in the case of
M/s. Vasgvadatta Cements Ltd. reported at 2018(11)GSTL 3(SC) has held as under :

“6f The aforesaid approach of the Full Bench of the CESTAT, as affirmed by the High
C'(T:rl, appears to be perfectly correct and we do not find any error therein. For the sake of
coprvenience, we would like 10 reproduce the following discussion contained in the judgment
of the High Court.

‘30.  The definition of ‘input service’ contains both the word ‘means’ and ‘includes’,
but not 'means and includes’. The portion of the definition to which the word means
applies has to be construed restrictively as il is exhaustive. However, the portion of
aﬂf?}fij’:’ v the definition to which the word includes applies has to be construed liberally as it is

O
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extensive. The exhaustive portion of the definition of ‘input service’ deals with service
used by the manufacturer, whether directly or indirectly, in or in relation to the
manufacture of final products. It also includes clearance of final products from the
place of removal. Therefore, services received or rendered by the manufacturer from
the place of removal till it reaches its destination falls within the definition of input
service. What are the services that normally a manufaciurer would render to a
customer from the place of removal? They may be packing, loading, unloading,
transportation, delivery, efc. Though the word transportation is not specifically used
in the said section in the context in which the phrase ‘clearance of final products
from the place of removal’ is used, il includes the transporiation charges. Because,
after the final products has reached the place of removal, to clear the final products
nothing more needs fo be done, except transporting the said final products io the
wltimate destination i.e. the customer’'sibuyer of the said product, apart from
attending to certain ancillary services as mentioned above which ensures proper
delivery of the finished product upto the customer. Therefore, all such services
rendered by the manufacturer are included in the definition of 'input service'.
However, as the legislature has chosen to use the word ‘means’ in this portion of the
definition, it has to be construed strictly and in a restrictive manner. After defining
the ‘input service’ used by the manufacturer in a resirictive manner, in the later
portion of the definition, the legislagire has used the word ‘includes’. Therefore, the
later portion of the definition has to be construed liberally. Specifically what are the
services which fall within the definition of 'input service’ has been clearly set out in
that portion of the definition. Thereafter, the words ‘activities relating lo business’ -
an omni-bus phrase is used to expand the meaning of the word ‘input service'
However, after using the omni-bus phrase, examples are given. It also includes
transportation. The words used are (a) inward transportation of inputs or capital
goods (b) outward transportation upto the place of removal, While dealing with
inward transportation, they have specifically used the words ‘'inputs’ or ‘capital
goods’. But, while dealing with outward transportation those two words are
conspicuously missing. The reason being, after inward (ransportation of inputs or
capital goods into the factory premises, if a final product emerges, that final product
has to be transported from the factory premises till the godown before it is removed
for being delivered to the customer. Therefore, 'input service' includes not only the
inward transportation of inputs or capital goeods but also includes owward
ransportation of the final product upto the place of removal. Therefore, in the later
portion of the definition, an outer limit is prescribed for outward transportation, i.e.,
up to the piace of removal.’

7. As mentioned above, the expression used in the aforesaid Rule is “from the place of
removal ", It has to be from the place of removal upto a certain point. Therefore, tax paid on
the transporiation of the final product from the place of removal upto the first point, whether
it is depot or the customer, has to be allowed.

8. Qur view gets support from the amendment which has been carried out by the rule

making authority w.ef. 1-4-2008 vide Notification No. 10/2008-C.E. (N.T.), dated 1-3-2008

whereby the aforesaid expression “from the place of removal” is substituted by “upto the

place of removal ". Thus from 1-4-2008, with the aforesaid amendment, the Cenvat credit is

available only upto the place of removal whereas as per the amended Rule from the place of

removal which has to be upto either the place of depot or the place of customer, as the case

may be. This aspect has also been noted by the High Court in the impugned judgment in the
Jfollowing manner :

“However, the interpretation placed by us on the words ‘clearance of final products

from the place of removal' and the subsequent amendment by Notification 10/2008-

C.E. (N.T.), dated 1-3-2008 substituting the word 'from" in the said phrase in place of

‘upto’ makes it clear that transportation charges were included in the phrase

‘clearance from the place of removal’ upto the date of the said substitution and it

ERET

cannot be included within the phrase ‘activities relating to business’.

Thus, the aforesaid ruling by the Hon’ble Apex Court makes it clear that the

envat credit on outward transportation of goods from the place of removal i.e. factory gate

to first point of delivery viz. depot or a customet’s premises is admissible to the Assessee
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prior to 91.04.2008. Accordingly, T hold that the cenvat credit, which had been availed by
the appdllant for the period from 01.01.2005 to 31.03.2008, is admissible to them, and

therefore set aside the impugned order so far as it relates to recovery for the same,

5(vi).

Since the cenvat credit availed by the appellant for the period prior to

01.04.20£8 is admissible to them, and the impugned order pertaining to its recovery for the

said per

d is set aside, the question of charging any interest thereon and imposition of

penalty ih this respect does not arise and the same is also set aside.

6(i).

For the period w.e.f. 01.04.2008, it would be appropriate to refer the

judgemept of Hon’ble Supreme Court in case of Ms. Ultratech Cement Ltd. reported at
2018(9)GSTL 337(SC) under which the Hon'ble Court has held as under :

“Cenvat Credit — Input Service — Goods Transport Agency Service - Used for transport
of goods from place of removal to buyer's premises — HELD : Assessee was not entitled to
ctedit — In definition of input service in Rule 2(1) of Cenvat Credit Rules, 2004 "'from place of
rgmoval” has been replaced in 2008 by “upto place of removal” — ‘From’ was the indicator
of starting point and ‘upto’ signifies terminating point — CBEC Circular No.97/8/2007-ST
dted 23.08.2007 had not dealt with this change, and its application to posi-amendment
cqises would violate Rule 2(1) of Cenvat Credit Rules, 2004 .

Thus, the above decision of Hon’ble Apex Court makes it clear that the cenvat

credit o outward transportation of goods from the place of removal i.e. factory gate to

customef’s premises is not admissible to the Assessee after 31.03.2008. Accordingly, I hold

that the penvat credit which had been availed by the appellant for the period 01.04.2008 to

31.3.20(9 for outward transportation of goods is not admissible to them and the same has

been rightly recovered by the adjudicating authority under the impugned order.

6(ii).

The appellant has contended that ‘reversal of credit without utilization has the

effect aslif the credit was not taken’. However, I am not in agreement with the said contention

of the appellant in view of the decision of Hon’ble Apex Court in case of M/s. Ind-Swift
Laboratgries Ltd. reported at 201 1{265)ELT 3(SC), the provisions of Rule 14 of the Cenvat
Credit Hules, 2004 and also in view of the clarification issued by the Board vide Circular

No.942/B/2011-CX dated 14.03.2011. In the judgement of the Hon’ble Apex Court, in case

of M/s. Ind-Swift Laboratories Ltd. it is held as under :

“Interest on irregular credit whether arises from date of availing such credit or date of
Wtilization — Rule 14 of Cenvar Credit Rules, 2004 specifically providing for interest when
bnvat credit taken or utilized wrongly or erroneously refunded hence interest on irregular
redit arises from date of taking such credit”.

(oY o)

Further,|Rule 14 of the Cenvat Credit Rules, 2004 reads as under :

’6‘@' Ua ﬁe,r

CENTR >
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“Where the cenvat credit has been taken or utilized wrongly or has been erroneously
Hefunded, the same alongwith interest shall be recovered from the manufacturer or the
Hrovider of the output service and the provisions of Sections 114 and 114B of the Excise Act
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or Sections 73 and 75 of the Finance Act, shall apply mutatis mutandis for effecting such
recoveries”

—_

urther, the clarification issued by the Board wde Para-3 of the Circular N0.942/3/2011CX
ated 14.03.2011 reads as under :

“3. The matter has been examined. Ii is observed that the issue has now been
conclusively settled by the Apex Cowrt in the departmental appeal against the above
mentioned judgement of P&H High Court. The Apex Court vide its judgement dated  21-2-
11 in Civil Appeal No. 1976 of 2011 {2011 (265) EL.T. 3 (S.C}] has set aside the aforesaid
order of Hon’ble High Court. The Apex Court has ruled that “if the aforesaid provision is
read as a whole we find no reason to read the word "OR" in between the expressions ‘taken
or utilized wrongly or has been erroncously refunded’ as the word “AND™. On the
happening of any of the three circumstances such credit becomes recoverable along with
interest.” In effect, therefore, the view taken by the Board in circular dated 3-9-09 has now
been endorsed by the Apex Court.”

o

The above Jegal provision makes it clear that even if the cenvat credit is availed

brongly, the interest would be chargeable alongwith its recovery. In view of above, 1

=

Uphold the charging of interest upon the wrong availment of cenvat credit pertaining to the

fleriod in dispute i.e. from 01.04.2008 to 31.03.2009, under the impugned order.

q(iii). It is further observed that the adjudicating authority has imposed penalty under
Rule 15(2) of the Cenvat Credit Rules, 2004 read with Section 11AC of the Central Excise
Act, 1944, 1 find that the said Rule pertains to a situation on account of fraud, willful mis-
jtatement, collusion or suppression of facts, or contravention of any of the provisions of the
Excise Act or the rules made thereunder with intention to evade payment of duty. It is
gbserved that the appellant has intimated the Department about their intention as well as the
qvailment of cenvat credit by them and thereafter the Department has issued the SCN. This
thakes it clear that the Department was in kn'owledgc of the facts of availment of cenvat
dredit by the appellant and the same was intimated to the Department by appellant itself.
Had there been any intention of the appellant to evade the duty, the same would not have
Been disclosed by the appellant themselves. Hence, the aspect of suppression etc. is not
forthcoming from the case records. Thus, equivalent penalty imposed upon the appellant is
10 sustainable in the present circumstances of the case. The maximum penalty which can be
imposed upon the appellant is Rs.2,000/- only under Rule 15(3) of the Cenvat Credit Rules,
2004. In view of above, Ireduce the penalty t; Rs.500/- only.

b(iv). Keeping in view that the appeal has been decided in view of the decisions of
e Hon’ble Supreme Court discussed here-in-above, the cases relied upon by the appeliant

0 not require any consideration.

T. In view of above, the appeal of the appellant is partly allowed to the extent it
felates to the demand pertaining to the period from 01.01.2005 to 31.03.2008 and is partly
ejected to the extent it relates to the demand pertaining to the period from 01.04.2008 to




31.03.209.

disposed

Date
Attested

o

]

(Jitendral
Superint
CGST, 4

BY R.P

of accordingly.

04.2021.

53
Dave)

endent (Appeal)
Lhmedabad.

A.D. / SPEED POST TO :

M/s. Suy
Plot No.
Sector-2

Copy to :
I. TheP
2. TheP
3. The Al
4. The D
5. The D

1} Guard

7. P.A'H

ik Electronics Pvt. Lid.,
02/A, GIDC Engineering Estate,
B, Gandhinagar

File.
ile.

s

GAPPL/COM/CEXP/143/2020
(V2(ST)37/GNR/2020-21)

The impugned order stands modified 1o the same extent. The appeal is
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